
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES 299 

for a "private charity" was held void; and Williams v. Ker- 
shaw, 8 which determined that a trust for "benevolent, charitable 
and religious purposes" was not a good charitable use. The 
chief objection to the former case would seem to be that since 
the trustees could be required to account for a proper disposi- 
tion of the funds, and could be dealt with for bad faith or for 
any breach of trust, the bequest contains all the requisites of a 
good charitable use ; while in the latter case the context would 
seem to sufficiently indicate that a caritable use was intended, 
according to the most approved rules of interpretation applied 
to charitable bequests. 

These cases are criticised at length by Mr. Boyle in his work 
on Charities, pp. 286-299, an ^ his conclusion is that they are not 
sound expositions of the law. And in Saltonstall v. Sanders, 7 
Mr. Justice Gray also severely criticised them and arrives at 
the conclusion that they are at least of doubtful authority in 
England, and certainly not law in Massachussetts ; holding that 
the word "benevolence," had, under the Constitution and laws 
of the State, acquired a meaning equivalent to, and synonymous 
with, "charity." So also in Maine and New Hampshire the 
word "benevolent" may include purposes that may be deemed 
"charitable" by a Court of Equity. 9 

But in New Jersey the strict English rule was applied in hold- 
ing that a gift in trust to be distributed "to benevolent, religious 
and charitable institutions" at the discretion of the wife of the 
testator was not a good charitable use, and that the word 
"benevolent" did not mean "charitable" by the context of the 
will (N orris v. Thompson, 19 N. J. Eq. 308). 

G.H.B. 



Has a Corporation the Implied Right to Purchase Its 
Own Stock? 

As framed above, the question has received diametrically op- 
posed replies. 1 It is settled in England 2 and in several juris- 
dictions in this country 8 that a corporation has no such implied 

* 1 N. Y. and Cr. 293. 

'11 Allen 462. 

8 Goodale v. Mooney, 60 N. H. 535 ; Murdoch v. Bridges, 91 Me. 124. 

'4 Thomp. Corp., §4075. 

s Betterby v. Rowland Co., 2 Ch. 14 (1902) ; Ashhurst v. Mason, L. 
R. 20, Eq. 225 (187S). 

' Crandall v. Lincoln, 52 Conn. 73 (1884) ; Olmstead v. Vance Co., 196 
111. 236 (1902) ; Currier v. Lebanon Co., 56 N. H. 262 (1875) ; State v. 
Oberlin Ass'n., 35 Ohio 258 (1878). 
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power. On the other hand, the great weight of American 
authority is in favor of such power* and a like view has been 
re-affirmed in Wisconsin in two very recent cases. 5 . 

The solution of the question, however, is so interwoven with 
economic problems, that it is difficult to extract from the cases 
a purely legal theory, and we shall therefore consider sepa- 
rately four distinct sets of economic conditions as affecting the 
corporation's power to purchase its own stock. 

/. Where All the Stockholders Assent to the Purchase of Fully 

Paid Stock. 

In such case it is clear that no stockholder can complain of 
the purchase, since he is estopped by his own vote in favor of 
it. If the capital of the company has been reduced, it has 
been with his own sanction. Nor would there seem to be a 
valid objection by creditors. The liability of the shareholders 
is limited to the amount of their subscriptions, and since these 
have been fully paid up, the creditors have lost nothing by the 
transfer, except possibly the reduction of the capital stock. The 
corporation, however, is solvent, and there can, therefore, be 
no objection to such use of their capital. Furthermore, it is 
possible that the purchase be made out of earnings and not cap- 
ital, in which case there could be no objection whatever. This 
point has been so decided. 8 The only remaining objection to 
such purchase, then, is that it is beyond the charter power of a 
corporation. This argument is most strongly presented by a 
leading text writer on the subject, 7 but is based entirely on the 
assumption that the purchase is made with part of the com- 
pany's capital, which, as we have indicated, is not necessarily 
a valid premise. But even admitting that the capital is used in 
making the purchase, it is submitted that this is within the com- 
mon law power of a corporation to enter into contracts, etc., in 
connection with its business. It is not an unwarranted reduc- 
tion of the capital stock, since by the purchase the stock does 
not become merged; 8 or even if considered so merged, may 
be afterwards reissued. 9 On the whole, therefore, it is sub- 

4 See 4 Thomp. Corp., §4075, n. 1 and cases therein cited. 
'Gilchrist v. Highfield, 123 N. W. 102 (1909) ; Atlanta v. Smith, 123 

N. W. 106 (1909). 

'Lowe v. Pioneer Co., 70 Fed. 646 (1895). 

' Morawetz Private Corp., Vol. I, §112, 2nd Ed. 

'Western Imp. Co. v. Bank, 103 Iowa 445 (1897). 

5 Comm. v. Boston Co., 142 Mass. 146 (1886); Central R. Co. v. P. 
R. R„ 31 N. J. Eq. 475 (1879). 
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mitted that under such circumstances a corporation may make 
a valid purchase of its own stock without doing violence either 
to its charter, its stockholders, or its creditors. 

II. Where All theStockholders Do Not Assent to the Purchase 
of Fully Paid Stock. 

The argument that any such purchase is a violation of the 
corporation's charter, applies equally under all conditions and 
it is therefore unnecessary again to deal with it here. The 
chief considerations, then, are the possible results of the pur- 
chase upon stockholders and creditors. The latter can have no 
more complaint here than under the former hypothesis ; the cor- 
poration is solvent, and a purchase of the stock, while possibly 
reducing the total amount of the fund they trusted, has left 
sufficient for the payment of debts. 

And under this second hypothesis it is equally clear that the 
stockholders are not injured. Their stock is full paid, and they 
are not therefore subjected to a greater individual liability 
under any circumstances ; while instead of necessarily being in- 
jured by such use of the capital, the sounder view is that ex- 
pressed by Chief Justice Woodward of Pennsylvania in Cole- 
man v. Columbia Oil Co.; 10 "When a company buys in shares of 
its outstanding stock," he says, "it enriches the shares of every 
holder; for, whether the purchased shares be sunk, or sold at 
a profit, or distributed pro rata among the stockholders, the 
chance for an increase of dividend, or of shares, enhances the 
value of each existing share." It is therefore submitted that 
even though some stockholders oppose such purchase, yet it is 
within the power of the corporation and cannot equitably be 
complained of either by creditors or stockholders. 

777. Where All the Stockholders Assent to the Purchase of 
Stock Not Fully Paid. 

The stockholders are again estopped to allege an injury, hav- 
ing voted for the purchase. The creditors are in exactly the 
same position as in the previous hypotheses. They have lost 
the liability on the part of certain individuals for unpaid calls, 
to be sure, but the corporation is solvent, and no distinction can 
be made in theory between the taking of part of the capital to 
purchase shares, as in the previous hypothesis, and the excus- 
ing liability for part of the captal, in return for shares, as in 
the present case. Moreover, in Pennsylvania, even the liability 
of the individual for unpaid calls would not be forfeited, under 

"Si Pa. 74. 77 (1865). 
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the rule that a transferor of shares does not become discharged 
from liability, 11 and that the transferee assumes no liability to 
the company for subsequent calls. 12 

IV. Where All the Stockholders Do Not Assent to the Purchase 
of Stock Not Fully Paid. 

Under these circumstances, while the creditors would be in 
the same position as in the preceding hypothesis, the stock- 
holders who dissented would have a very different right in the 
matter. Instead of being liable for a call proportioned on the 
total number of shares of stock issued, they are now, in case 
of debt, liable for a proportion based on the total number of 
shares less the number bought in by the corporation. In other 
words, the stockholders are now liable for a greater propor- 
tionate share because of the decreased number of contributors. 
To throw such increased liability on them against their will is 
certainly inequitable, unless it can be said that by their con- 
tracts in purchasing the stock, the stockholders agreed to be 
liable to any call up to the par value, and as they cannot be 
liable above that in any event, they cannot be injured by an in- 
creased proportionate contribution. It is submitted, further- 
more, that this last proposition is perfectly sound, and a com- 
plete answer to stockholders who complain of increased lia- 
bility. Economically, then, the purchase is justified whether 
the shareholders assent or dissent, and whether the stock be 
fully or only partially paid up. 

It is evident that in each of the four cases the legal proposi- 
tion that the corporation has the implied power to make the 
purchase, is essential. And this, of course, is the bone of con- 
tention in conflicting jurisdictions. If one accepts the view 
that a corporation has such implied power, then, under the 
above analysis, the legal right remains the same whatever the 
surrounding conditions ; while if the purchase is ultra vires 
under one set of conditions, it is the same under any other. 

All authorities agree that such purchase cannot be made 
where it will actually injure creditors. 18 On the other hand, all 
agree that a corporation may receive its own shares by gift, be- 
quest or in payment of a debt. 14 



" Messersmith v. Sharon Bank, 96 Pa. 440 (1880). 

"Franks Oil Co. v. McCleary, 63 Pa. 317 (1869). 

"Crandall v. Lincoln, 52 Conn. 73 (1884) ; Clapp v. Peterson, 104 111. 
26 (1882) ; In re Columbian Bank's Est. 147 Pa. 422 (1892). 

" Navigation Co. v. Dawsons, 3 Gratt 19 ( 1846) ; Lathrop v. Knee- 
land, 46 Barb. 432 (1866). 
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Therefore there can be no inherent objection to the act of a 
corporation in holding its own shares, and the dispute is reduced 
again to the question whether or not the use of the corporation 
capital in purchasing its own stock is a power which it impliedly 
possesses. And this, as we have shown above, is a matter of 
hopeless conflict as far as authorities go, though it is submitted 
that such power can be sustained on theory, and is of immense 
practical convenience, if so adopted. 

W. L. M. 



Landowners' Rights in Percolating Water. 

In Meeker v. City of East Orange, 1 the Court of Errors and 
Appeals of New Jersey refused to follow what is undoubtedly 
the law of England, and probably the law of a majority of the 
American jurisdictions, as to percolating water. The general 
rule is that the owner of the soil may intercept and divert the 
percolating waters, without liability to the owners of land in the 
neghborhood through whose lands the water so diverted or in- 
tercepted would have flowed or percolated. 2 This is true, not- 
withstanding the fact that the consequences of his act in so di- 
verting or intercepting the percolating water would be to injure 
or even render entirely worthless another's well, spring or 
surface watercourse. 8 

The present law of England on this subject is settled by two 
leading cases, the first of which is Acton v. Blundell,* in which 
the court held that the question of percolating water "falls 
within the principle which gives to the owner of the soil all that 
lies beneath the surface; the land immediately below is his 
property, whether it is solid rock, or porous ground or venous 
earth, or part soil, part water; the person who owns the soil 
may dig through and apply all that is found there to his own 
purposes at his free will and pleasure. If in the exercise of 
such right, he intercepts or drains off the water collected from 
underground springs in his neighbor's well, this inconvenience 
to his neighbor falls within the description of damnum absque 
injuria." 

The second of the leading English cases is Chasemore v. 

*74 Atl. 379. 

'Acton v. Blundell, 12 M. & W. 324 (1843) ; Chasemore v. Richards, 
7 H. L. Cas. 349 (i860) ; Edwards v. Haeger, 180 111. 99; Brown v. Kist- 
ler, 190 Pa. 499. 

'Edwards v. Haeger, supra; Chasemore v. Richards, supra. 
* 12 M. &. W. See also Angell on Watercourses, sec. 109-1148. 



